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identity of any insider who will be employed
or retained by the reorganized debtor and
such insider’s compensation. Section 301
amends section 1129(a)(5) to add a require-
ment that such compensation must be ap-
proved (or subject to approval) by the court
in accordance with the following criteria: (1)
the compensation is reasonable when com-
pared to that paid to individuals holding
comparable positions at comparable compa-
nies in the same industry; and (2) the com-
pensation is not disproportionate in light of
economic concessions by the debtor’s non-
management workforce during the case.

Sec. 302. Limitations on Executive Compensa-
tion Enhancements. In general, Bankruptcy
Code Section 503(c) prohibits a debtor from
making certain payments to an insider, ab-
sent certain findings by the court. Section
302 amends section 503(c)(1), which prohibits
such payments when they are intended to in-
duce the insider to remain with the debtor’s
business, in several respects. First, it ex-
pands the provision so that it applies a debt-
or’s senior executive officer and any of the
debtor’s 20 next most highly compensated
employees or consultants. Second, it clari-
fies that the provision prohibits the payment
of performance or incentive compensation, a
bonus of any kind, and other financial re-
turns designed to replace or enhance incen-
tive, stock, or other compensation in effect
prior to the commencement of the case. And,
third, it specifies that the court’s findings
must be based on clear and convincing evi-
dence in the record.

In addition, section 302 also amends Bank-
ruptcy Code section 503(c)(3), which prohibits
other transfers made or obligations incurred
outside of the debtor’s ordinary course of
business and not justified by the facts and
circumstances of the case, including trans-
fers made and obligations incurred for the
benefit of the debtor’s officers, managers or
consultants hired postpetition. Section 302
replaces section 503(c)(3) with a provision
prohibiting other transfers or obligations in-
curred to or for the benefit of insiders, senior
executive officers, managers or consultants
providing services to the debtor unless they
meet certain criteria. First, the court must
find, based on clear and convincing evidence
(without deference to the debtor’s request
for authorization to make such payments),
that such payments are essential to the sur-
vival of the debtor’s business or, in the case
of a liquidation, essential to the orderly lig-
uidation of the debtor’s business and maxi-
mization of the value of the debtor’s assets.
Second, the services for which compensation
is sought must be essential in nature. Third,
such payments must be reasonable compared
to individuals holding comparable positions
at comparable companies in the same indus-
try and not disproportionate in light of eco-
nomic concessions made by the debtor’s non-
management workforce during the case.

Sec. 303. Assumption of Executive Retirement
Plans. Section 303 amends Bankruptcy Code
section 365, which sets forth the criteria pur-
suant to which executory contracts and un-
expired leases may be assumed and rejected,
to add two provisions. New subsection (q)
provides that no deferred compensation ar-
rangement for the benefit of a debtor’s insid-
ers, senior executive officers, or any of the 20
next most highly compensated employees
may be assumed if a defined benefit pension
plan for the debtor’s employees has been ter-
minated pursuant to section 4041 or 4042 of
ERISA on or after the commencement of the
case or within 180 days prior to the com-
mencement of the case.

New subsection (r) provides that no plan,
fund, program, or contract to provide retiree
benefits for insiders, senior executive offi-
cers, or any of the 20 next most highly com-
pensated employees of the debtor may be as-
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sumed if the debtor: (1) has obtained relief
under subsection (g) or (h) of section 1114 to
impose reductions in retiree benefits; (2) has
obtained relief under subsection (d) or (e) of
section 1113 to impose reductions in the
health benefits of the debtor’s active em-
ployees; or (3) or reduced or eliminated ac-
tive employee or retiree benefits within 180
days prior to the commencement of the case.

Sec. 304. Recovery of Executive Compensation.
Section 304 adds a new provision to the
Bankruptcy Code. New section 563(a) pro-
vides that if a debtor reduces its contractual
obligations under a collective bargaining
agreement pursuant to section 1113(d), or re-
tiree benefits pursuant to section 1114(g),
then the court, as part of the order granting
such relief, must make certain determina-
tions. The court must determine the percent-
age of diminution in the value of the obliga-
tions as a result of such relief. In making
this determination, the court must include
any reduction in benefits as a result of the
termination pursuant to section 4041 or 4042
of ERISA of a defined benefit plan adminis-
tered by the debtor, or for which the debtor
is a contributing employer, effective at any
time within 180 days prior to the commence-
ment of the case. The court may not take
into consideration pension benefits paid or
payable under title IV of ERISA as a result
of such termination.

If a defined benefit pension plan adminis-
tered by the debtor, or for which the debtor
is a contributing employer, is terminated
pursuant to section 4041 or 4042 of ERISA, ef-
fective at any time within 180 days prior to
the commencement of the case, and the debt-
or has not obtained relief under section
1113(d), or section 1114(g), new section 563(b)
requires the court, on motion of a party in
interest, to determine the percentage in dim-
inution in the value of benefit obligations
when compared to the total benefit liabil-
ities prior to such termination. The court
may not take into account pension benefits
paid or payable pursuant to title IV of
ERISA as a result of such termination.

After such percentage diminution in value
is determined, new section 563(c) provides
that the estate has a claim for the return of
the same percentage of the compensation
paid, directly or indirectly (including any
transfer to a self-settled trust or similar de-
vice, or to a nonqualified deferred compensa-
tion plan under section 409A(d)(1) of the In-
ternal Revenue Code of 1986) to certain indi-
viduals. These individuals include: (1) any of-
ficer of the debtor serving as a member of
the debtor’s board of directors within the
year before the filing of the case; and (2) any
individual serving as chairman or as lead di-
rector of the board of directors at the time
when relief under section 1113 or section 1114
is granted, or if no such relief has been
granted, then the termination of the defined
benefit plan.

New section 563(d) provides that a trustee
or committee appointed pursuant to section
1102 may commence an action to recover
such claims. If neither commences such ac-
tion by the first date set for the confirma-
tion hearing, any party in interest may
apply to the court for authority to recover
such claims for the benefit of the estate. The
costs of recovery must be borne by the es-
tate.

New section 563(e) prohibits the court from
awarding postpetition compensation under
section 503(c) or otherwise to any person sub-
ject to the provisions of section 563(c) if
there is a reasonable likelihood that such
compensation is intended to reimburse or re-
place compensation recovered by the estate
pursuant to section 563.

Sec. 305. Preferential Compensation Transfer.
Bankruptcy Code section 547 authorizes pref-
erential transfers to be avoided. Section 305
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adds a new subsection to section 547 to per-
mit the avoidance of a transfer to or for the
benefit of an insider (including an obligation
incurred for the benefit of an insider under
an employment contract) made in anticipa-
tion of bankruptcy. The provision also per-
mits the avoidance of a transfer made in an-
ticipation of a bankruptcy to a consultant
who is formerly an insider and who is re-
tained to provide services to an entity that
becomes a debtor (including an obligation
under a contract to provide services to such
entity or to a debtor) made or incurred with-
in one year before the filing of the bank-
ruptcy case. In addition, new section 547(j)
provides that no provision of section 547(c)
(specifying certain exceptions to section 547)
may be utilized as a defense. Further, sec-
tion 547(j) permits the trustee or a com-
mittee to commence such avoidance action.
If neither do so as of the date of the com-
mencement of the confirmation hearing, any
party in interest may apply to the court for
authority to recover the claims for the ben-
efit of the estate. The costs of recovery must
be borne by the estate.
TITLE IV—OTHER PROVISIONS

Sec. 401. Union Proof of Claim. Section 401
amends Bankruptcy Code section 501(a) to
permit a labor organization (in addition to a
creditor or indenture trustee) to file a proof
of claim.

Sec. 402. Exception from Automatic Stay. Sec-
tion 402 amends Bankruptcy Code section
362(b) to create an additional exception to
the automatic stay with respect to the com-
mencement or continuation of a grievance,
arbitration or similar dispute resolution pro-
ceeding established by a collective bar-
gaining agreement that was or could have
been commenced against the debtor before
the filing of the bankruptcy case. The excep-
tion also applies to the payment or enforce-
ment of awards or settlements of such pro-
ceeding.

———

CONGRATULATIONS TO WAYZATA
HIGH SCHOOL SWIMMING AND
DIVING

HON. ERIK PAULSEN

OF MINNESOTA
IN THE HOUSE OF REPRESENTATIVES

Tuesday, January 6, 2015

Mr. PAULSEN. Mr. Speaker, today | rise to
commend the Wayzata High School Girls’
Swimming and Diving Team for winning the
Minnesota State Championship.

The title was clinched at the University of
Minnesota Aquatic Center with a well-rounded
team effort that saw eight top-four finishes by
the Elizabeth Hansen-coached Trojans.

Madison Priess led the way with an indi-
vidual State Championship in the 200-yard In-
dividual Medley. Wayzata also won the title in
the 200 medley relay thanks to strong swims
from Carly Quast, Alexis Schaaf, Colleen
Donlin, and Madison—coming just short of
setting a state record.

The title was Wayzata’s second in a row
and was due to the hard work these athletes
put in everyday. Swimming takes a tremen-
dous effort and practice in order to reach the
goals that the Trojans accomplished this sea-
son. In addition to the hard work in the pool,
these student-athletes have to balance their
studies, family responsibilities, and social com-
mitments as well. The Wayzata team took all
that was asked of them in stride to reach the
top of their sport. Family, friends, and fans
should all be proud of their effort.
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It is my pleasure to honor and congratulate
the Wayzata Girls’ Swimming and Diving team
on bringing home another state title!
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